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THE RIGHTS OF WAY ACT, 1932

ITS HISTORY AND MEANING

By Sir Lawrence Chubb
The following account, written before the Act came into operation, has been reprinted in its original form, since attention may still properly be called to the powers and duties of local authorities under the Act


In every year there are days which mark events of outstanding importance in the history of the Commons, Open Spaces and Footpaths Preservation Society. Thus July 19th is the anniversary of the day on which, in 1865, a small group of distinguished men held a meeting in the Temple and resolved to form the Society. May 6th is a reminder of the opening by Queen Victoria, in 1882, of Epping Forest, the largest and finest Metropolitan Common, which had been rescued only after an intense legal and Parliamentary struggle lasting 16 years, a struggle in which the Society had taken a prominent part. Other famous fights worthy of remembrance include those which resulted in the saving of Banstead Downs and Berkhamsted Common. These protracted law suits were decided in favour of the public on the 21st December, 1889, and the 14th January, 1870, respectively.

Another date of special significance is January 1st, 1926, the day on which that monumental piece of legislation, the Law of Property Act, began to operate, bestowing upon Commons a charter of protection gained for them by the Society's successful efforts and negotiations. An anniversary, too, which the older members of the Society will never forget is the 19th April, 1928, when there passed to his rest the last survivor of the Founders of the Society and its President, the late Lord Eversley, who was as interested in the preservation of footpaths as he had always been in the safeguarding of Commons as features of natural beauty, and even more as health-giving breathing spaces for the people.

All these and many more are landmarks in the Society's history. To them must now be added as a red-letter day, July 12th, 1932, the day on which the Royal Assent was given to the Society's Rights of Way Act; an event likely to prove as beneficial to the public and as far-reaching in its effect as any former achievement of the “People's Watchdog.”

[2]

History of the Act


For 26 years members of the Society had been pressing the Rights of Way Bill upon the notice of Parliament; yet, although its principles met with the almost unanimous approval of lawyers on both sides of each House, until the Session of 1931-2 the Bill never received from the Government Whips that assistance without which the efforts of private members are of little avail.

The history of the Bill, which was originally drafted for the Society by that distinguished Parliamentary draughtsman, the late Lord Thring, may be gathered from the following chronological tables:—
1906.
Introduced by Mr. J, M. Paulton, M.P. Second Reading secured without a division.
1907. 
Introduced by the Rt. Hon. J. Ramsay MacDonald, M.P. Second Reading secured without a division.
1908.
Introduced by Sir R. Winfrey, M.P. Second Reading carried by 160 to 13 votes, and Committee Stage passed.
1909. 
Introduced by Sir Henry Cowan, M.P.
1910.
Introduced by Mr. Higham, M.P.
1911.
Introduced into the House of Lords by Lord Eversley and carried through all its Stages. Read a first time in the House of Commons.
1912.
Introduced by Sir J. Hastings Duncan, M.P.
1913.
Reintroduced into the House of Lords by Lord Eversley and carried through all its Stages after consideration by the Select Committee presided over by Lord Alverstone. Read a first time in the House of Commons.
1927.
Introduced by Sir Henry Cowan, M.P.
1928. 
Introduced by Sir Henry Cowan, M.P. Second Reading carried.
1930.
Introduced by Sir Ernest Simon, M.P. Second Reading carried.
1932.
Introduced by Mr. Holford Knight, M.P.   Passed the House of Commons. Introduced into the House of Lords by Lord Buckmaster.   Royal Assent July 12th.

[3]

The Object of the Act


The object of the Rights of Way Act is to simplify the law relating to the proof or disproof of disputed Highways of all kinds and, as originally drafted, it merely proposed to apply the principles of the Prescription Act, 1832, to claims to such ways. It could not be expected, however, that any Bill would emerge in its original form from the ordeal of critical examination by no fewer than seven Parliamentary Committees; and by the insertion of provisos and new sub-clauses, some useful but others in the Society's view less desirable, the measure gradually became more complicated until it assumed its present final form.
The Precedent of the Prescription Act


The Prescription Act, 1832 (on which the Rights of Way Act is based) deals with the proof needed to establish claims to private easements, including Rights of Way. It fixes 20 years of un​challenged enjoyment of passage over a path as being sufficient in proof of a claim to a private right of way when that way passes over land belonging to an absolute freeholder, but requires proof of 40 years of uninterrupted user to set up a successful claim when the property is in the hands of a tenant for life or other limited owner. The fixing of definite periods during which an owner would have ample opportunity for preventing the growth of an adverse easement has in practice proved equitable and satisfactory and it was felt logically sound that a similarly intelligible rule should be made applicable to the proof of claims to public rights of way. Hitherto there has existed no simple rule on this point for the guidance of local authorities or landowners, and litigation with regard to disputed rights of way tended to become ever more complicated and expensive as well as more uncertain in its results. It was essential, for instance, to bring to Court the oldest men and women of the district, regardless of the fact that the ordeal of a long and trying examination might prove detrimental to their health. That will not be necessary in the future, because in normal circumstances the evidence need not go back further than about 20 or 40 years.
[4]

The Theory of Dedication


In order to appreciate the value of the Act and the significance of the alterations it has effected in the law of Highways, it is well to bear in mind how, in legal theory, highways are deemed to have come into existence.

The word “Highway” is not confined to public carriage roads; it also includes public footpaths and bridleways. In legal theory all of those highways must have originated by one of two methods. They must either have been created under statutory authority or have been dedicated by some owner of the land over which they pass.

The statutory creation of highways is by no means unusual. Many thousands of public ways, for example, have been set out under the provisions of Inclosure Acts and Awards. Others have arisen under the authority of Diversion Orders made by Magistrates and enrolled at Quarter Sessions. Town Planning Schemes, too, generally provide for the formation of public roads. Highways which originated under any form of statutory authority are seldom challenged, but they constitute only a small proportion of the public roads and paths in the country.

When the statutory creation of a highway is incapable of proof, the legal theory is that it has been dedicated by some owner of the freehold capable of burdening his estate with a perpetual easement of public passage.

It must, however, be frankly conceded that relatively few foot​paths or bridleways have ever been deliberately or expressly granted by any definite act or deed on the part of a landowner. The actual origin of innumerable tracks is lost in antiquity; never​theless, however absurd in some cases the explanation may be, they are deemed to have owned their origin to the convenient fiction of “dedication.” For instance, it is as certain as anything can well be that the deeply worn tracks in the vicinity of early British settlements were in use as thoroughfares in pre-Roman days. This must be true in the case of the scarred and sunken roads leading to prehistoric places of worship; yet in 1905 the Society failed to satisfy a Judge that the traditional means of access to Stonehenge, which had been uninterruptedly enjoyed throughout living memory, had ever been dedicated as highways!
[5]


It is safe to assume that most paths, especially in rural areas, came into existence to meet local convenience. Before the days of turnpikes most high roads were unrepaired and untended; they were often little better than morasses to be avoided as highways by the pedestrians. The villagers therefore trod out alternative tracks or made use of the short cuts of agricultural labourers. Gradually such tracks were taken to by a wider public without question, and their antiquity and utility are often testified to by references in the Court Rolls of a Manor or by the Tithe map or by even earlier maps and records. Nevertheless if any of these paths should be challenged, it is necessary to satisfy the Court that it was at some time “dedicated” as a public right of way. In order to do this the practice hitherto has been to prove public enjoyment for a sufficiently long period to justify the presumption that at some time some owner must be credited with having known of the public user and, by acquiescing in it, must have intended to dedicate a right of way. Public use does not create the public right of way; it is merely evidence of dedication.


Although this theory of inferring dedication from public user and other evidence has long been acted upon, there has hitherto been no statutory or other direction as to how many years of public passage over a path are necessary to raise the presumption of dedication. Judges have differed in their methods of deciding the point. In one case where the circumstances were of an unusual nature, the inference of dedication was drawn from only 18 months' public user, and in other reported cases, in view of exceptional evidence, judges have felt bound to hold in favour of a claim to a public path although the track in dispute has only been used for a few years.


On the other hand there have been fairly numerous instances in which a decision has gone against the public although the way in dispute has been freely used throughout living memory.


This difference in the method of dealing with footpath cases has arisen from the fact that most of the great estates in this country are strictly entailed or subject to family settlements.

The Effect of Family Settlements

It has already been indicated that a public right  of way is [6] analogous to a perpetual easement of passage. Once such a right has come into existence it can be lawfully extinguished only by an Act of Parliament or under such statutory authority as a Magistrates' Order, or a Planning Scheme. For this reason, it has come to be recognised by judges that the only person able to dedicate a public right of way is an actual owner of the absolute freehold. Where land is strictly entailed, the owner in possession, the tenant for life, only possesses a temporary interest in the property and is consequently deemed incapable of granting a public right of way, save to a certain extent under the provisions of the Settled Lands Acts. A right to a private way over his estate may be gained under the Prescription Act on proof of 40 years' uninterrupted enjoy​ment; but up to the present time, no matter how long the way had been used by the public or how conclusive in other respects the evidence might be, judges have felt bound to decide against claims to public rights of way unless satisfied that such ways must have originated before the unbroken period of entail began.


This doctrine has caused great and inequitable hardship to the public, for by its application many paths have been closed which have been freely enjoyed throughout living memory. When no beginning of the public user can be shown to have taken place during the family settlement, some judges have been prepared to presume that dedication took place before the settlement com​menced, if otherwise satisfied with the evidence. This course was followed by the Court in Rex v. West Sussex County Council (1921, 125 L.T. 407), where a path crossing the Arundel Estate of the Duke of Norfolk was held to be public even though the estate had been strictly entailed from 1628; and also in A. G. (Billericay R.D.C.) v. Tasker (92 J.P. 157), where the land crossed by the path had been in settlement from 1815 to 1928; as well as other cases. Other judges, on the contrary, have decided against the public, though the evidence, save for the family settlement, was overwhelmingly in favour of the right of way.


The family settlement difficulty has been disadvantageous alike to local authorities charged with the protection of public rights and to owners. Great uncertainty has prevailed, as it has been impossible to say in advance what view a Court of law might take [7] of the legal points involved; moreover, the necessity of producing the earliest possible evidence, both oral and documentary, has greatly added to the expense of litigation. The main object of the Rights of Way Act is to surmount these very serious technical difficulties by assimilating the principles of the proof of public ways to those already in operation under the Prescription Act with regard to private ways.

The Main Object of the Act


As will be seen from the appended annotated copy of the Act, its main provisions will be found in Section 1. This provides, in Sub-section (1), that where any way upon or over any land belong​ing to an absolute owner has been actually enjoyed by the public as of right and without interruption for a full period of 20 years, the way shall be deemed to have been dedicated as public if it is of such a character that the presumption of dedication can properly arise, and if insufficient evidence exists to show that the owner had no intention to dedicate. Where any way has been enjoyed in such circumstances for the full period of 40 years, then it is provided that the presumption of dedication shall arise conclusively, i.e. even if the property has been entailed.


What is the meaning of the words in the Sub-section, “not being of such a character that user thereof by the public could not give rise at common law to any presumption of dedication” ?* Those words were inserted at the instance of the Freeholders Society during the Committee stage of the Bill in the House of Lords. Obviously there are innumerable physical tracks which are not public rights of way. Paths leading only to a private house; ways in a park occasionally thrown open by the goodwill of the owner; woodland rides; wandering tracks of a vague nature passing over open land with no definite termini; such ways cannot be public and no notices are necessary to prevent the presumption of dedication arising from user of them. A highway of any kind must have a definite origin and objective; in other words it must have a good “terminus a quo” and a good “terminus ad quem”. If it does not possess such termini public user could not give rise to the presumption of dedication.

[8]

Notices and Maps

Had the Rights of Way Act stopped at this point all would have been well; but, unfortunately, a Select Committee of the House of Lords in 1911 added a sub-clause providing that the presumption of dedication might be rebutted by the placing and maintenance of a notice inconsistent with dedication, in which event, in the absence of evidence of a contrary intention, the notice should be sufficient to prevent the creation of a public right of way. Up to the present notices have been important links in the chain of evidence; but if a notice has been consistently ignored or defied by the public it is doubtful how far it would have operated as a bar to dedication, more especially if the path were provided with stiles and unlocked gates. For the future, however, in the absence of proof of a contrary intention, a notice will be absolute evidence to prove that during the period of its display no public path has been gained through user alone.


During the passage of the measure through the Standing Committee of the House of Commons this year, an addition was made to the original provision with regard to notices in order to give to an owner, who finds those which he has erected torn down or defaced, power to protect himself by giving notice in writing to the County Council and also to the Council of the Borough or Urban or Rural District in which the way is situated.


A further Sub-section was added to the Bill in the House of Lords without any previous indication that it would be moved. This is Section 1 (4) of the Act, and it authorises any owner to deposit with the County and District or Borough Council con​cerned, after the 1st January, 1934, a 6 inch scale map and a state​ment indicating the public ways he admits. This may be followed at the expiration of six years by a written statement that in the interval the owner has, or has not, dedicated additional ways; and the map and statement, in the absence of evidence of proof of a contrary intention, will be sufficient evidence to rebut any presumption of dedication of any ways not included in them during the respective periods covered by them.


This new provision at first sight appears to be one-sided in its application. It gives an obvious advantage to the landowner and it does not provide for any publication of the deposit of the [9] map and statement. That is a matter for regret. But a local authority zealous for the protection of public rights is unlikely to accept any ex parte claim without satisfying itself that in fact all public rights of way which can fairly be claimed have been included. For that reason it may be hoped that gradually there will be built up a definite record of all public rights of way, a task which has long awaited accomplishment.

What Local Authorities Should Do

What then should County Councils and Borough and District Councils do, in view of this new and important addition to their duties and functions? They can and should take time by the fore​lock and set to work to prepare their own maps and schedules of public rights of way. The Society has more than once approached every highway authority in the country, urging them to mark on ordnance maps all public rights of way in their districts. It has suggested that the help of Parish Councils should be sought in order that the records should be as full and accurate as is possible, and has issued hints and instructions on the preparation of maps.


Now that County and District Councils are likely to be faced with the deposit of maps at an early date it is advisable that they should prepare the necessary data to check those maps as soon as they have been deposited. They might, for instance, urge all Parish Councils in their area forthwith to undertake the compilation of preliminary lists and maps, and they might seriously consider the practicability and desirability of inviting branches of the Society or local rambling clubs to co-operate in the matter.


Moreover it is important that when any map and statement has been deposited, public attention should be drawn to the fact, and that all interested persons should be afforded an opportunity of inspecting them.


The provision, if wisely used in this manner, should become a potent factor in the protection of public rights. It may lead to proper agreements and to the friendly settlement of disputes; and it is safe to assume that a great demand will be made for the services of the Society in this connection.

Maps as Evidence


Section 3 of the Act bids fair to be of much use in connection [10] with rights of way disputes. It is often desired by one side or the other in a law suit to put in as evidence ancient maps, histories, guide books or other data containing information likely to be of service in proving or disproving a claim to a public right of way. Very strict rules, however, have hitherto applied to such evidence. Maps or records (such as Inclosure Awards) prepared under express statutory authority have always been admissible, and ever since the Stonehenge suit and the later decision in Folkestone Corporation v. Brockman (L.R. 1914, A.C. 338) Tithe maps and awards have been admissible as evidence of reputation. But the best early surveys and even Ordnance maps of the country have not been admissible as evidence for or against a claim to a public way. This rule of law was referred to in the Court of Appeal by Lord Justice Cozens Hardy, who in A. G. v. Horner, said: “Overborne by the weight of authority and contrary to my own individual opinion as to what would be reasonable and just, I feel bound to reject these maps.” To meet this construction of the accepted rules of evidence Mr. Randolph Glen, the Society's Standing Counsel, framed a provision which appears as Section 3. It recites that any Court or other tribunal dealing with a right of way claim shall take into consideration “any map, plan or history of the locality or other relevant document that is tendered in evidence, and such weight shall be given thereto as the Court or tribunal consider justified by the circumstances.”


This amendment of the law is likely to prove of real value.

General Conclusions


The Act as passed goes far beyond the Bill originally drafted by Lord Thring, and it cannot be denied that from the point of view of the Society some at least of the amendments have been undesir​able. Nevertheless, in spite of all its provisos and safeguards inserted in the interests of owners of property, the Act should materially assist in the work of protecting public rights of way. It has substituted for a system which often demanded the production of evidence which it was quite impossible to bring forward, in​telligible and simple rules which all may understand. It has got rid once for all of the difficulties of proving rights of way passing over land subject to family settlements or other limited ownerships, [11] difficulties which have pressed with peculiar harshness and inequity upon the public; and it has opened the door to the friendly definition of footpaths and bridleways and to the adjustment of disputes by arbitration. For these reasons all members of the Commons, Open Spaces and Footpaths Preservation Society are entitled to reflect with pride upon the help they have given, by their support and influence, to bring about an amendment of the law for which the Society has been pressing for nearly 30 years and gain for the public the benefit of the perfectly fair rules which, under the Prescription Act, have applied to private property for exactly one hundred years. It would be ungrateful not to recall the services of those who had much to do in Parliament with this success. The way was paved long ago by the present Prime Minister* and the other members who had on previous occasions piloted the Bill through the House of Commons, and in the House of Lords by the late Lord Eversley. This year† the Bill was introduced into the Commons by Mr. Holford Knight, K.C., and it would be impossible to speak too highly of his persistence in pressing it.  Sir Thomas Inskip, the Attorney General, not only supported the Bill in Committee, but did everything possible to advance its passage; so too did the Government Whips and Mr. Llewellyn Jones—an old legal friend of the Society—Sir Kenyon Vaughan Morgan, Sir Percy Hurd and the other members of the Parliamentary Amenities Group. In the House of Lords the Bill was piloted by Lord Buckmaster, a Vice-President of the Society, who had the support of the Lord Chancellor and of Lord Salisbury.   Of Lord Buckmaster's skill in dealing with hostile amendments and in securing the withdrawal of several damaging provisions it would be impossible to speak too highly. The Society is deeply grateful to all these and the other members of each House of Parliament whose assistance was so freely given in response to its appeal.  It is grateful, too, to the National Council of Rambling Clubs Federations for organising various important open air demonstrations in support of the Bill and also a Petition, signed by more than seven thousand ramblers, which was sent to the House of Lords in support of the measure. The Law of Property Act has been referred to as the Charter of the Commons. The Rights of Way Act may, with the co-opera​tion of local authorities, be made the Charter of the Footpaths; [12] and the Society is entitled to a sense of legitimate pride in the reflection that once more it has been privileged to bear to victory the banner of public rights.

THE TEXT OF THE ACT, WITH A COMMENTARY

By Humphrey Baker, M.A., Barrister-at-Law

The following notes have been revised to correspond with the situation since 1st January, 1934

1.—(1) Where a way, not being of such a character that user thereof by the public could not give rise at common law to any presumption of dedication, upon or over any land has been actually enjoyed by the public as of right and without interruption for a full period of twenty years, such way shall be deemed to have been dedicated as a highway unless there is sufficient evidence that there was no intention during that period to dedicate such way, or unless during such period of twenty years there was not at any time any person in possession of such land capable of dedicating such way.


This subsection and the next are the central provisions of the Act and enormously simplify the proof which is necessary to establish ways as being public highways. It must be emphasised, however, that they do not in any way alter the general law as to the manner in which public rights are deemed to have come into existence, and that it is as necessary as ever to establish intention of some owner of the land who was able to do so, to dedicate the way as public. The difference—and an important one—is in the duration of the public user of the way which suffices to establish such intention, if the circumstances in other respects are not inconsistent.


If, for example, a path has served only as a pleasure stroll and has no public place—such as a road or village—as its objective or “terminus” it has always been more difficult to establish its dedication as a highway than if it were an obviously useful short cut from place to place. It was settled by the Ambleside case (Moser v. Ambleside U.D.C. (1925) 89 J.P. 118) that a path need not necessarily lead from one public place to another in order for its dedication to be established; but the nature of the termini and the purpose for which the path is used have always been an important element in deciding whether or not dedication must be presumed to have [13] occurred, and they continue to be so. The words in subsection (1) . . . “not being of such a character that user thereof by the public could not give rise at common law to any presumption of dedica​tion” are intended to make it clear that if a way is of such a character that no amount of public user would ever, under the previous law, have given rise to the presumption that it must have been dedicated as a highway, the twenty years' user prescribed by the subsection will not do so in future.


If, however, the way is of a kind which can reasonably be presumed to have been dedicated as public, having regard to the circumstances as a whole, then it is now unnecessary to prove public use of it for more than twenty years past, provided that:—


(a)

The user has been “as of right.”


(b)

The user has been without interruption.

(c)

It is not proved on the owner's behalf that the intention to dedicate the way as public was not continuous during the twenty years.

(d)

There was at some time during the twenty years a person in possession of the land who was able to dedicate a public right of way over it. 

As to these:—

(a)

This is merely a statement of the previous law. If the public use of a path has been only by permission, or by force, or by stealth, it gives no reason for supposing that the owner intended the public to have a legal right to use it; and such use alone will not avail, whether continued for twenty years or any other period.

(b)

Occasional closing of a path has always been recognised as a means by which the owner of land can make it clear that though he has no objection to the public using a path by courtesy, he does not intend to grant them a legal right to do so; and this continues to be the case under the Act. The public use must have been free from interruption (that is to say, interruption by or with the authority of the owner) during the twenty years; but whereas formerly it was often necessary to prove much more than twenty years' uninterrupted use, under the Act this is all that is required, where the other conditions of the sub-sect. are complied with. [14]




Freedom from interruption does not mean that the public use of the way must have been continuous throughought the period, but that the enjoyment of the right must not have been interrupted. See Merstham Manor Ltd. v. Coulsdon and Purley U.D.C. (1937 2 K.B. 77); Jones v. Bates (1938, 2 All England Reports, 237), judgment of Scott, L.J.

(c)

The burden of proof of intention not to dedicate is on the owner. If he cannot prove any action on his part during the twenty years, inconsistent with an intention to dedicate, dedication will be presumed.

(d)

If during the twenty years there was never any one in posses​sion of the land capable of dedicating a public right of way over it, twenty years' user will not suffice, and the case will fall within sub-section (2). Examples of persons not them​selves capable of dedicating are, tenants for life under family settlements, the owners of glebe land, and infants or lunatics.

Provided that the above conditions are complied with, all that is now necessary, if a public right of way is challenged, is to prove uninterrupted public use for twenty years, instead of, as now, having to collect all possible evidence as far back as living memory extends and even before that time.

(2)
Where any such way has been enjoyed as aforesaid for a full period. of forty years, such way shall be deemed con​clusively to have been dedicated as a highway unless there is sufficient evidence that there was no intention during that period to dedicate such way.

This sub-section deals with the case described in paragraph (d) above, where there has not at any time during the past twenty years been any person in possession of the land who could dedicate a highway over it. In such circumstances it has often in the past been quite impossible to establish any public right of way at all, even though the path could be proved to have been in use for hundreds of years. The successive tenants for life, for instance, of land in family settlement, may have been quite willing to give the public legal rights of way over it, but they have had no power to do so; [15] and even if it could be proved that the path had been used through​out living memory, some judges would not accept this as evidence of dedication unless there was positive evidence of use before the settlement began, which might be unobtainable. In such cases, and in others where incapacity to dedicate has existed for more than twenty years before the date when the right of way is claimed, if forty years' user can be proved, it is (subject to the qualifications imposed by section 1 (7) of the Act, see post, p. 21) no longer open to the person in possession to object that there was no one in possession at any time during that period who could dedicate, for the forty years' use is now conclusive evidence that dedication took place at some date in the past when the land was held by some​one who could make it.


Where forty years' user by the public can be established, the burden of proving that throughout this period there has been no intention to dedicate rests on the person in possession.

(3)
A notice by the owner of the land over which any such way passes inconsistent with the dedication of the way as a highway, placed before or after and maintained after the com​mencement of this Act in such a manner as to be visible to those using the way, shall, in the absence of proof of a contrary intention, be sufficient evidence to negative the intention to dedicate such way as a highway, and where a notice has been placed in the manner provided in this sub-section and is subsequently torn down or defaced, notice in writing by the owner of the land to the council of the county and of the borough or urban or rural district council in which the way is situate that the way is not dedicated to the public shall, in the absence of proof of a contrary intention, be sufficient evidence to negative the intention of the owner of the land to dedicate such way as a highway.

The first part of this sub-section does not differ in principle from the previous law. Dedication has always been a matter of intention, and the exhibition of notices has always been regarded as evidence of intention. Where an owner declares by means of a notice that he does not intend to dedicate, it cannot reasonably be asserted, in the absence of other contrary evidence sufficient to outweigh the evidence of the notice, that he does so intend. A [16] notice under this sub-section, however, only relates to the intention of the owner responsible for exhibiting it, and during the time when it is exhibited; and if dedication can be proved to have occurred before the notice was displayed, the notice will have no legal effect. Moreover, it is not in itself conclusive, seeing that the words “in the absence of proof of a contrary intention” imply the possibility of proving other acts of the owner inconsistent with the notices, from which it might in the particular case be established that he did intend to dedicate the way as a highway.


The second part of the sub-section is intended to meet the case where notices are wilfully destroyed or obliterated by members of the public. In such a case, notice to the local authority is in have the same effect; but as in the case of the notice exhibited on the land, it will only relate to the intentions of the person giving it and will not bind former or subsequent owners, nor even the present owner if he afterwards acts in a manner inconsistent with it.



It should be observed that if the owner of the land does not maintain the notice in such a manner as to be visible, i.e., legible, to those using the way, it will have no effect.*


With regard to the wording of the notices, indication that the owner does not intend to dedicate a way as a highway is not in the least inconsistent with its permissive use by the public. The wording of the notice will naturally vary according to the cir​cumstances, but the following variations may be suggested:—


(a) 
Where it is desired to exclude the public entirely:— “Private Road (or Path.) No Thoroughfare” or, “No Public Right of Way.” A notice “Private Road,” and nothing more, displayed in connection with an accommo​dation road over which the public claims a right of footway or bridleway, will be insufficient in itself to bar that claim. 




The statement “Trespassers will be Prosecuted” is untrue in law and unnecessarily provocative, and its use is to be deprecated.


(b)
 
Where it is desired to prevent the way from becoming public, but the owner is willing to allow the public to use it until further notice:—

[17]



For a road for vehicles:—



“This is a Private Road, but the Public are permitted to use it until further notice.” 



For a bridleway or footpath:—



“This Way is Private, but (Horsemen and) Pedestrians are permitted to use it until further notice.” 



Requests as to litter, keeping dogs under control, etc., can be added as required.


It should be observed, however, that the object of preventing the creation of a public right can be achieved in various manners without the display of notices at all, as for example by closing gates on the way periodically, and it is unlikely that owners of land will wish to incur unnecessary expense in erecting notices when the same result can be secured without them. Moreover there are many paths, particularly on large private estates, the existence of which is entirely explained by estate requirements and the use of which by the public would never be held by the Court to raise a presump​tion of dedication; and in such cases notices will not be necessary. Where notices are placed, their effect will not, as explained above, be retrospective, and they will only indicate the intention of the owner as from the date of their erection, and during the time when they are displayed.

(4) (a) 

The owner of any land shall be at liberty to deposit at any time after the commencement of this Act with the council of the county and with the council of the borough, urban district or rural district in which the said land is situate :

(i)

a map on a scale of not less than six inches to one mile on which such land shall be delineated; and 


(ii) 
a statement indicating what ways he admits have been dedicated as highways.
(b) 
In any case in which a deposit under paragraph (a) of this sub-section has been made, statutory declarations made by the owner aforesaid or by his successors in title and lodged by him or them with the councils aforesaid at any time prior to the expiration of six years from the date of such deposit or prior to the expiration of six years from the date on which any previous declarations were lodged under this paragraph to the effect that no additional ways (other than any specifically [18] indicated in such declaration) over the lands delineated on the said map have been dedicated to the public since the date of such deposit or since the date of the lodgment of such previous declarations (as the case may be) shall in the absence of proof of a contrary intention be sufficient evidence to negative the intention of the owner or his successors in title to dedicate any such additional ways as highways.

This sub-section was inserted as an amendment in the Act during its progress through Parliament. Its general meaning is clear, but attention should be drawn to certain points.


In the first place, the map and statement will include only ways which the owner admits have been dedicated as highways, and they will not therefore necessarily include all ways which have been so dedicated. Owners will no doubt include all those as to the public nature of which there can be little or no question, but there will inevitably be border line cases, and owners cannot be expected to make a present of disputed paths to the public. At the same time, the maps and statements, if not challenged, will undoubtedly in the future become the principal evidence as to which ways have been dedicated and which have not; and it is therefore extremely important that the documents should be most carefully scrutinised, both by the local authorities with whom they are deposited and by local Footpath Preservation Societies and similar bodies. In this connection it should be observed that voluntary societies as such have no legal right to inspect these documents in the hands of local authorities, though their representatives have such a right as members of the public. Section 280 of the Local Government Act, 1933, provides that:—


“(1)
In any case in which a map, plan or other document of any description is deposited with the clerk of a local authority, or with the chairman of a parish council or parish meeting, pursuant to the standing orders of either House of Parliament or to any enactment (including any enactment in this Act) or statutory order, the clerk or chairman, as the case may be, shall receive and retain the document in the manner and for the purposes directed by the standing orders or enactment or statutory order, and [19] shall make such memorials and endorsements on, and give such acknowledgments and receipts in respect of, the document, as may be so directed.


“(2) 
Subject to any provisions to the contrary in any other enactment or statutory order, a person interested in any such map, plan or other document deposited as aforesaid may, at all reasonable hours, inspect and make copies thereof or extracts therefrom on payment to the person having custody thereof of the sum of one shilling for every such inspection, and of the further sum of one shilling for every hour during which such inspection continues after the first hour.


“(3) 
If a person having the custody of any map, plan or other document as aforesaid obstructs any person in inspecting the documents or making a copy thereof or extract there​from, he shall be liable, on summary conviction, to a fine not exceeding five pounds.”


Unless the authority has material with which to compare the maps and statements it may expect to receive, it is unlikely to be able to deal promptly or satisfactorily with them, and it is therefore advisable that the councils concerned should be in possession of the necessary data to enable owners’ maps and statements to be checked as soon as they are submitted. The best method, which has already been adopted by a number of authorities, is for County and District Councils at once to arrange for the preparation of maps and schedules of reputed public ways in their areas. Parish Councils should be asked to assist in the work and to prepare footpath maps and lists showing all the reputed public ways within their respective parishes, and in districts where a Foot​paths Preservation Society or Ramblers' Federation exists, it might usefully be asked to co-operate. The ways which, as the result of the survey, are considered to be public should be recorded in lists and marked on 6 in. ordnance sheets, and the existence of the lists and maps should be made publicly known and all interested persons should be given reasonable opportunities of inspecting them. A suggested form or advertisement for insertion in the local newspaper is given as an appendix to this pamphlet, and hints and instructions on the preparation of footpath maps may [20] be obtained on application from the Commons, Open Spaces and Footpaths Preservation Society.


Where such a survey has not been made, it is suggested that in rural districts the County or. District Council should notify the Parish Council of the deposit by an owner of a map and statement under the Act and that the views of the Parish Council should be ascertained before any intimation is given that the map is accepted as an accurate record.


When these surveys have been made, or the views of the Parish Council obtained, the Local Authority should compare them with the lists and maps deposited by the owners, and where dis​crepancies are disclosed every endeavour should be made by the local authority to reach a decision by weighing carefully the evi​dence for and against the existence of any particular right of way. The Society has been able to assist local authorities in a large number of cases by impartial investigation and advice and has enabled acceptable decisions to be reached without recourse to litigation with its uncertainty and expense. In cases where agree​ment with the landowners cannot be reached and litigation has had to be resorted to by the local authorities, it has been held that, even although no public right of way has been established by the evidence, the local authority were justified in taking proceedings since there was some reasonable foundation for asserting the public claim.

(5) 
In the case of land in the possession of a tenant for a term of years or from year to year let on lease, any person for the time being entitled in reversion to the land shall, not​withstanding the existence of any such tenancy, have the right to place and maintain such notice as aforesaid, but so that no injury is done thereby to the business or occupation of the tenant.


This sub-section enables the landlord, where land is let on lease, to enter and place and maintain the notices referred to in sub-section (3), without reference to the tenant. It is legally possible for a landlord to be held to have dedicated a public right of way, even though the land over which the way runs has never during the period of public user been in his own occupation but always in that of the tenant; and it is therefore equitable that he should have the right of protecting himself which the Act confers on owners generally.

(6) 
Each of the respective periods of years mentioned in this section shall be deemed and taken to be the period next be​fore the time when the right of the public to use a way shall have been brought into question by notice as aforesaid or otherwise.


This sub-section differs from the corresponding provision in the Prescription Act, 1832, which required the periods of twenty and forty years to be “next before some suit or action” in which the right was questioned. In the present case, if a way is questioned by the erection of a “Private” notice, or by actual obstruction, or by turning back members of the public or otherwise, and action is taken subsequently, but not at once, to assert the public claim, the twenty or forty years' use which will need to be proved will be those up to the time of the obstruction, etc. not up to the time of the action. In South Eastern Railway Co. v. Warr (21 L.G.R. 669), for example, a way was held to be public, though a gate on it had been kept locked more or less continuously for nearly 30 years up to the date of the proceedings, on evidence of public user before the locking began which was sufficient to establish dedication before that time. The periods of 20 and 40 years will apply to a case such as this. Nor does it matter if the notice was first dis​played or the obstruction made, before the Act came into force, provided that there is proof of public user for the requisite period before that time.

(7)
Nothing in this section contained shall affect any in​capacity of a corporation or other body or person in possession of land for public or statutory purposes to dedicate any such way where such way would be incompatible with such public or statutory purposes.


This sub-section appears to be already covered by the words in sub-section (1) as to persons incapable of dedicating, but it makes the position explicit. There is no general incapacity in cor​porations, etc., to dedicate highways (see, for example, S. E. Railway Co. v. Warr (supra) and Grand Junction Canal Co. v. Petty (1888), 21 Q.B.D., 273), but they cannot do so if dedication would be incompatible with the purposes for which they exist. This was the law before the Act, and it remains unaltered.
(8) For the purposes of this section the expression “land” includes land covered with water.

[22]


A non-tidal navigable water, whether a lake or river, may be a highway, and the Act applies to such waters in the same manner as to ways on land. All tidal navigable waters are highways at common law, and the Act has no application to them.

2.—(1) Nothing in this Act shall affect any proceedings pending at the commencement of this Act, and -where in respect of any way a court of competent jurisdiction decides in proceedings so pending, or has before the commencement of this Act decided, that the way is not a highway, this Act shall not apply except as respects enjoyment of the way after the date of the decision.


This is a transitional provision, to prevent possible conflict between the old and the new law in individual cases already decided, or in course of being decided, when the Act comes into force.

(2)
Nothing in this Act shall operate to prevent the dedica​tion of a way as a highway being presumed on proof of user for any less period than twenty years or to prevent the dedica​tion of a way as a highway being presumed or proved under any circumstances under which it can be presumed or proved at the time of the passing of this Act.


This makes it clear that the Act provides an additional method of establishing the dedication of highways and does not abolish former methods. Where for any reason it does not apply, or is unnecessary, the existing law can be utilised in exactly the same way as before. Thus, if evidence of public use for, say, five years, is enough in the circumstances of the particular case to establish the owner's intention to dedicate, there is no need to prove use for twenty.

In many instances it will no doubt be advisable to plead alter​natively both under the present Act and under the common law, as in the analogous case of private easements.

3.—Any court or other tribunal shall, before determining (a) whether a way upon or over any land has or has not been dedicated as a highway, or (b) the date upon which such dedica​tion, if any, took place, take into consideration any map, plan or history of the locality or other relevant document that is tendered in evidence, and such weight shall be given thereto as the court or tribunal consider justified by the circumstances, including the antiquity of the tendered document, the status [23] of the person or persons by whom it was made or compiled, its purpose, and the custody in which it has been kept and from which it is produced.

This very valuable provision makes much evidence admissible that has not strictly been so hitherto, and also removes much uncertainty. Hitherto maps not prepared in the exercise of some statutory duty, such as maps attached to Inclosure or Tithe Awards, or the deposited plans of railway companies, have not been admis​sible unless the actual maker of the map could be produced or its authenticity sufficiently established, which, in the case of the maps of greatest value as evidence of the antiquity of a way,, is seldom possible. On the other hand, the Court has sometimes taken notice of such maps, and it has therefore been advisable, when preparing a case, to collect all possible evidence in the shape of maps and other documents, only to find it in most cases ruled out as inadmissible. The new enactment removes the existing uncer​tainty as to what is admissible and what is not, and will in many cases enable the true facts to be far more accurately determined.

4.—The person  entitled  to  the  remainder  or  reversion immediately expectant upon the determination of a tenancy for life or pour autre vie in land shall have the like remedies by action for trespass or an injunction to prevent the acquisition by the public of a right of way over such land as if he were in possession thereof.


A tenant of land for life (his own life or another's) cannot dedicate a highway over that land; but under the Act such highways may come into existence in consequence of 40 years' uninterrupted user, and he may not, as being merely a limited owner, think it worth while to take the measures prescribed by the Act, such as the erection of notices, to prevent the public right from maturing. This would adversely affect the remainder-man or reversioner entitled to the property on the expiration of the life tenancy, who might find public rights of way come into existence which he had had no power to prevent, even though all along he had an interest in the land. The present Section therefore gives the person entitled to the land on the expiration of a life tenancy the right to prevent public use of a way which has not become dedicated as a highway, and which he does not intend to dedicate.

5.—This Act shall not apply to Scotland or Northern Ireland.

6.—This Act shall come into operation on the first day of January, nineteen hundred and thirty-four.

The date fixed in the Bill as introduced was the 1st January, 1933, hut it was postponed for a year by Parliament in order to give owners of land time to survey the situation and prepare the necessary maps, lists, etc. Now that the Act is in force, the periods of twenty and forty years do not have to be reckoned from the 1st January, 1934, but any way which has been used uninterruptedly and as of; right for a period of twenty or forty years, as the case may be, can be claimed as public, whenever the period occurred, subject to the provisions of the Act which have been set out and explained in the preceding pages.

7.—This Act may be cited as the Rights of Way Act, 1932.
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APPENDIX
Suggested form of advertisement of a Survey of Public Rights of Way 

by a local authority for insertion in the local Press
....................................................................... Council of...................................................................

PUBLIC  RIGHTS   OF  WAY

The .................................................................................................... Council HEREBY GIVE NOTICE that they have prepared a Map and Schedule of reputed PUBLIC RIGHTS OF WAY within their District, and that the said Map and Schedule will be open for inspection during office hours at the Council Offices,............................................................... , for a period of one calendar month from the.......................................... day of …………………

Owners of the land affected and members of the public are invited to inspect the said Map and Schedule during the said period and to inform the Council of any objections or representations they may wish to make.


Subject to any amendments of the said Map and Schedule which may be made in consequence of such objections and representa​tions, the Council propose at the expiration of the said period to seal* the said Map and Schedule and to place the same on record as a statement of reputed Public Rights of Way in their District at the date of sealing,† The placing on record of the said Map and Schedule will be without prejudice to the Council's right to amend the same in future should evidence be forthcoming either:— 
(a)
 That ways which are public have been omitted from the said Map and Schedule.

(b)
 That ways which are not public have been included in the said Map and Schedule.

(c)   That new public rights of way have come into existence since the compilation of the said Map and Schedule.   

By Order, 

………………………………………………………

Clerk to the Council.
*  See post, p. 12.


* Mr. Ramsay MacDonald


† 1932


* See also Sub-section (5) as to the placing of notices by the owner on land let to a tenant.


* * In the case of a Parish Council, say "adopt".   A Parish Council has no seal.


† Or “adoption”.
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